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The NSW Federation of Housing Associations 

 

The NSW Federation of Housing Associations (the Federation) is the industry peak body for housing 

associations in NSW.  It represents community housing providers from the jurisdiction in which 

providers manage the largest number and proportion of social housing tenancies, and operate at the 

largest average scale. 

 

Preferred option  (Q7)1 

 

Of the two options evaluated in the Regulatory Impact Statement, the Federation clearly prefers the 

options to establish a nationally consistent regulatory system which is enacted in one jurisdiction 

and adopted or applied by other jurisdictions.   

 

However, this support is dependent on achieving far greater clarity in the legislation with respect to 

the scope of the power to issue binding instructions and to appoint a statutory manager.     If this is 

not achieved we would, reluctantly, support the status quo. 

 

The proposed design and draft legislation (Q4) 

 

The Federation supports the majority of the draft legislation.  However, there are five areas about 

which we have significant issues: 

¶ The determination of primary jurisdiction 

¶ Appeals 

¶ Information provided as a condition of registration 

¶ Matters about which a binding instruction can be issued 

¶ The role of a statutory manager 

The proposed regulatory Code (Q5) 

The tiers 

The Federation supports the proposed tiers.   We do note, however, that current Class 2 and Class 3 
may, in some cases, have significant implementation costs not adequately reflected in the RIS.  The 
introduction of the ACNC and changes to legislation on the taxation of charities may affect some of 
the conditions for Tier 1.  Because of this, the implementation of these conditions should be 
delayed. 

 

Regulatory principles 

                                                           
1
 Refers to the question number from the Consultation Feedback Form  
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The Federation supports the principles that are proposed.  However, we believe that the 

descriptions of the principles are inadequate and that two essential principles of regulatory good 

practice are missing. 

 

Code performance requirements 

 

Overall, the Code is appropriate.  However, there are a small number of areas in which the outcomes 

appear to be too prescriptive or fail to be appropriately risk or outcome focussed. 

 

Implementation issues 

 
Role of National Regulatory Council 

 
The establishment of the National Regulatory Council is one of the most important implementation 
issues.  It will play a critical role that the Federation strongly supports.  Given this, it is essential for 
the confidence of the industry in the NRS that there be substantial industry representation on the 
Council.   
 

Summary of Recommendations 

The proposed design and draft legislation 

Recommendation 1:  That clause 5 of the draft legislation be amended to provide (a) an 

opportunity for a provider to express a view on the relative impact of a decision to appoint or 

change a primary regulator (other than on the basis of the location of a majority of the providers 

portfolio); and (b) that this information should not unreasonably be ignored in reaching a 

decision. 

Recommendation 2:  That decision to determine a primary regulator should be apellable where 

the decision is not based on the location of the majority of the provider’s portfolio. 

Recommendation 3:  That any reference in Clause 13 to a requirement to meet a request by a 
Registrar, be limited to requests relating to the functions of the Registrar (Clause 9 (3)); and that 
such a request  be apellable. 

 
Recommendation 4:  That Clause 18 be amended by adding a new 18 (1) ‘The purpose of a 
binding instruction’, and that the purpose be: ‘to require such action as will have a significant 
impact on the ability to rectify a matter about which a notice of non-compliance has been issued’.  
 
Recommendation 5:  That the current Clause 18 (1) become 18 (2) and be amended to state: 
“The primary Registrar for a registered community housing provider may give written instructions 
to the registered community housing provider in relation to: (a) governance, (b) actions to 
remedy a serious breach of probity, (c) action to prevent a significant risk of insolvency and (d) 
actions to ensure that tenants are housed to a decent standard .’ 

 
Recommendation 6: That 19 (1) be amended to read: 
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(1) The primary Registrar for a registered community housing provider may appoint a person as a  
statutory manager of the registered community housing provider for a specified period of time if 
any one or more of the following occurs: 

(a)  a notice of intent to cancel registration has been issued to the registered community 
housing  provider, 

(b)  the Registrar forms the opinion that the registered community housing provider’s failure to 
comply with this Law is serious and requires urgent action; 

in order to perform the functions of: 

(c)  protecting social housing tenancies and/or protecting assets in which government has an 
interest; or 

(d) remedying those  areas of non-compliance whose remedy is urgent and beyond the 
capacity or willingness of the provider to undertake. 

 
Recommendation 7: That 19 (5) be amended to add the words: “…by agreement with the board 

of the registered provider”. 

The Code 

Tiers of registration 

Recommendation 8  (a) That the costs of changing incorporation required for registration as a 

tier one provider be more accurately reflected;  

(b) That the requirement for entities incorporated under Acts of Parliament to restructure and 

incorporate as companies be reconsidered as part of the transitional arrangements; 

Recommendation 9.  That the requirements relating incorporation as a tier 1 provider be 

reviewed once the ACNC is established and its regulatory responsibilities are finalised. 

Regulatory Principles 

Recommendation 10.  That the descriptions associated with the Regulatory Principles be 

redrafted to reflect the approach and expectations that can be held of the Registrars.  In 

particular: that monitoring and interventions will be related to the risks involved; that the 

Registrar will proactively account for their actions; and that the system will be applied in ways 

that are consistent with other performance requirements.  The latter is a major issue for multi 

program providers. 

Recommendation 11:  That the principles be expanded to include elements of a co-regulatory 

approach and the principle of a risk-focused approach to regulation 

Code performance requirements  

Recommendation 12:  That Performance requirement 3 (b) be reworded “Contributing to 

community building and social inclusion partnerships and planning relevant to the agency’s social 

and affordable housing activities (such as, place renewal where relevant)”. 

Recommendation 13:  That Performance requirement 2(c) include “Resident satisfaction with 

condition and maintenance of property” 
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Recommendation 14: That Performance requirement 5 (b) be deleted. 

Recommendation 15:  That Performance requirement 6 (b) be deleted and replaced with “Having 

people with the right skills and experience; the systems and resources to achieve the intended 

outcomes of their business.” 

Implementation issues 

(Please see also Recommendations 8 and 9 above) 

Recommendation 15: That the requirement to include the purpose of providing affordable 

housing as a condition of registration as a Tier 1 provider be deferred until a final decision is 

reached by Government on the definition of Charity and the taxation of unrelated commercial 

activities 

 
Recommendation 16:  That Housing Ministers appoint members of the National Regulatory 
Council with at least one representative from each State or territory and comprised of one third 
government funders, one third drawn from the community housing industry and one third 
regulatory experts. 
 

Recommendation 17:  That in establishing Regulators in each jurisdiction a clear separation of 

roles and location be established between the Registrar and community housing funders or 

contract managers.  That this include protocols relating to acceptable co-operation and 

information exchange that ensure the confidentiality of identifiable information provided to the 

Registrar 
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The NSW Federation of Housing Associations (the Federation) is the industry peak body for housing 

associations in NSW.   

 

Housing associations are not-for-profit community housing providers whose principal business is 

managing and developing long-term housing for low and moderate income households.  All such 

organisations are registered as Class 1, 2 or 3 community housing providers in NSW.  They manage 

over 85% of the tenancies managed by registered community housing providers in NSW.  The 

remaining 15% are managed by a large number of providers of shorter term or crisis housing, in 

particular specialist homelessness services. 

 

The Federation therefore represents the overwhelming majority of community housing providers in 

NSW.  Community housing providers in NSW mange at least 40% of all community housing tenancies 

in Australia2.  50% of providers of moderate to large scale are located in NSW3 and, on average, 

these providers are the largest in Australia4. 

 

There are 27 mainstream housing associations in NSW; all of which are members of the Federation.  

In addition we have a number of Aboriginal Housing Providers and specialist homelessness services 

who are full members and 69 other, associate and affiliate, members providing housing related 

services or who are housing associations in other jurisdictions. 

 

All of the long term community housing providers are registered charities with PBI status. 

 

Housing associations manage over 29,000 tenancies, the majority of which have been funded 

through Housing NSW and more recently, the National Building Economic Stimulus.  This is currently 

almost 20% of social and affordable housing in NSW, the remainder of which is publicly managed.  

However, with ongoing transfers of properties from the public sector to the community housing 

sector, and with the government objective of increased borrowing (including that supported by 

NRAS), the sector is growing rapidly. 

 

The Federation provides a range of services to support the development and performance of 

housing associations and the wider social housing system. Particularly through our Centre for 

Training in Social Housing and Good Practice Unit, the Federation has become recognised as one of 

the leading experts in community housing management in country. 

 

Contact:  

Adam Farrar 

Executive Director 

(02) 9218 7144 ex 202;  mobile 0409 669 936 

                                                           
2
 AIHW 2011.  The proportion reported by the AIHW for June 2010 understates the current proportion which 

has increased by the larger share of Nation Building in NSW and an ongoing program of property transfers. 
3
 Above 200 tenancies 

4
 On data available to the Federation, an average size of 1,185 tenancies 
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2.1  Preferred option  (Q7)5 

 

Of the two options evaluated in the Regulatory Impact Statement, the Federation clearly prefers the 

options to establish a nationally consistent regulatory system which is enacted in one jurisdiction 

and adopted or applied by other jurisdictions.   

 

However, this is dependent on achieving far greater clarity in the legislation with respect to the 

scope of the power to issue binding instructions and to appoint a statutory manager.     If this is not 

achieved we would, reluctantly, support the status quo. 

 

2.2  Benefits of the proposed National Regulatory System (Q3) 

 

The benefits of the proposed national Regulation are: 

¶ Enable more effective engagement with lenders, development partners and other potential 

partners by having nationally consistent performance requirements 

¶ Spread the benefits of community housing regulation to all jurisdictions – particularly the 

increased level of assurance of the organizational strength and ongoing viability available to 

lenders and other partners 

¶ Significantly improve efficiency by providing a basis to enable providers to avoid the 

substantial compliance costs of registering (against different standards) in each jurisdiction 

they operate in.  It should, of course, be noted that this does not ensure that providers can 

operate freely, since contractual and investment conditions by various jurisdictions may 

continue to unreasonably constrain operations.  This may require providers to establish 

separate companies in some jurisdictions to protect their legitimate business interests, and 

hence, to register them separately.  This adds unnecessary cost and complexity. 

¶ A single national register of providers provides a one stop shop to identify potential 

community housing partners performing at a certain level. 

¶ The system will allow the publication of performance information about all registered 

providers nationally.  This will increase transparency and accountability to tenants, 

communities and other stakeholders.  It will also build an information base that will, over 

time create a better understanding of the risk profile of the sector.  It will provide a strong 

information base for sector benchmarking and continual improvement. 

¶ The model of allows each jurisdiction to maintain its legitimate interest in the performance 

of providers in whom they invest, while at the same time, enabling providers to operate 

across jurisdictions with a single regulator.  

                                                           
5
 Refers to the question number from the Consultation Feedback Form  
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The Federation supports the majority of the draft legislation.  However, there are five areas about 

which we have significant issues: 

¶ The determination of primary jurisdiction 

¶ Appeals 

¶ Information provided as a condition of registration 

¶ Matters about which a binding instruction can be issued 

¶ The role of a statutory manager 

Clause 5: Primary jurisdiction 

 

The Federation accepts that, in general, a provider should not select a preferred primary jurisdiction.  

However, we do not believe that the provider has no legitimate interest in the determination of the 

primary jurisdiction in a number of circumstances.  Such legitimate interests should not 

unreasonably be ignored. 

 

¢ƘŜ ƳŀƧƻǊƛǘȅ ƻŦ ŀ ǇǊƻǾƛŘŜǊΩǎ ǇƻǊǘŦƻƭƛƻ test 

It should be a fundamental principle that no decision about the primary jurisdiction should lead to a 

higher compliance burden than would be the case with a different decision. 

 

Where the majority of a provider’s portfolio is in a particular jurisdiction, that may provide an 

appropriate criterion for determining the primary jurisdiction.  However, providers may not have a 

majority6 of their portfolio in any one jurisdiction and the share of the portfolio in a jurisdiction that 

forms a plurality7 of the portfolio may not be significantly larger than the share in any other 

jurisdiction.   

 

In these cases, operational issues for the provider should be considered to ensure that the decision 

about a primary jurisdiction does not increase compliance costs (relative to any other jurisdiction).  

 

Decisions to change primary jurisdiction 

Similarly, when Registrar’s (under 5 (1) (c) decide to change the primary jurisdiction, the compliance 

burden impacts should be considered (including transitional costs).  

In the above situations, the provider’s assessment of the operation impacts on the compliance 

burden should be sought. 5 (2) also implies that a provider may apply for a change in the primary 

jurisdiction.  In the case of a decision by Registrars to change the primary jurisdiction, the provider 

should be given the reason and an opportunity to comment on the balance between these reasons 

and any changed compliance burden.   

 

                                                           
6
 A share of the whole, greater than 50% 

7
 The largest portion of a whole, but less than 50% 
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In all these situations, the provider’s views should not unreasonably be ignored. If a contrary 

decision is reached, the provider should be notified of the reason that their views were insufficient.  

Such a decision should also be apellable. 

 
Recommendation 1:  That clause 5 of the draft legislation be amended to provide (a) an 

opportunity for a provider to express a view on the relative impact of a decision to appoint or 

change a primary regulator (other than on the basis of the location of a majority of the providers 

portfolio); and (b) that this information should not unreasonably be ignored in reaching a 

decision. 

 
 Clause 22: Appeals to an appeal Body 
 
The draft legislation currently stipulates that: “The matters that can be appealed do not include 
appeals with respect of the appointment of a primary regulator”. 
 
The Federation agrees that a decision based on the location of a majority of the portfolio should not 
be apellable.  However, in all other circumstances, and where the provider’s views on the 
compliance burden of a decision have not been decisive, an appeal should be possible on the basis 
of  whether the provider’s assessment of changes to the regulatory burden should have been 
sought, or that such views were unreasonably ignored.   

 

Recommendation 2:  That decision to determine a primary regulator should be apellable where 

the decision is not based on the location of the majority of the provider’s portfolio. 

 

Clause 13 (2): Conditions of registration 

  

It is crucial that the scope of the engagement between providers and registrars is (a) clear and (b) 
proportionate to those risks that are a legitimate concern in terms of the objects of this Act.  This 
applies as much to information sought by the Registrar as it does to explicit assessments of 
compliance.  The system must not be intrusive and must respect the independence of the providers. 
 
The limitation to the requirement to provide information under 13 (2) (c) is an appropriate example 
of clearly defined scope:  “….with respect to the exercise of the registered community housing 
provider’s functions”, and 9 (3) make it clear that these functions are limited to registering, assessing 
compliance or investigating complaints against the performance requirements specified in the Code. 
 
However, 13 (2) (d) lacks this explicit limitation/ definition of the scope of the condition.  It simply 
says that “…a registered community housing provider must, after receiving a written request for 
information from a Registrar in relation to the affairs of the registered community housing provider, 
provide within 14 days (or such longer period as may be permitted by the Registrar) the Registrar 
with the information requested including a copy of any document or record specified in the 
request.” 
 
It is therefore essential that 13 be amended, either in general though 13 (1) or specifically in 13 (2) 
(d) or any other clause that specifies requirements to meet the requests of a Registrar, to limit such 
requests to those relevant to the functions of the Registrar under the Act. 
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Recommendation 3:  That any reference in Clause 13 to a requirement to meet a request by a 
Registrar, be limited to requests relating to the functions of the Registrar (Clause 9 (3)); and that 
such a request  be apellable. 

 
 
Clause 18 (1): Binding instructions 
 

The section in the Draft Act with respect to “binding instructions’ is unacceptable in its current form.  
 
The Federation would prefer Registrars to have the power to issue binding instructions.  While there 
are some areas in which the explicit guidance of the Registrar or of the funder about how to, and 
how to access the support required to, undertake the activities needed to remedy the matters 
identified in a notice of non-compliance, we also believe that Registrars are exposed to 
inappropriate conflicts of interest or liability if they issue a binding instruction – in effect, both 
directing and evaluating business activities. 
 
However, we can accept the position embodied in the draft legislation, that the benefit to the 
system of the power to issue binding instructions outweighs the risks.  Given this, however, the 
conditions under which binding instructions can be issued must be limited and unambiguous.  The 
current Clause fails this test.  Unless this is remedied, the Federation is unable to support the Option 
1: a national regulatory system. 
 
Given the sensitivity of this power, we are extremely surprised that (a) there is no specification of 
the purpose of issuing binding instructions; (b) that an incomplete list of possible matters about 
which binding instructions could be issued is presented in the draft, and (c) those matters listed mix 
outcomes –“improving the governance of the registered community housing provider” – with 
process (already covered in clause 13) – “providing the registrar with information or documents”.  
 
The Federation believes that the most important amendment to clarify the scope of the power to 
issue binding instructions is to specify its purpose.  We believe that this should be: ‘to require such 
action as will have a significant impact on the ability to rectify a matter about which a notice of non-
compliance has been issued’. 
 
The important limitations are (a) that it may only be about rectification of a notice of non-
compliance and (b) that it is an action that would have a significant impact on achieving compliance. 
 
In addition to this, it may also be appropriate to further limit its scope to a number of areas of 
potential non-compliance that are significant enough to warrant this action.  We believe that such 
areas of non-compliance could appropriately be limited to: 
 

¶ Governance – the appointment of directors with specific skills 

¶ Probity – actions to remedy a serious breach of probity 

¶ Solvency – action to prevent a significant risk of insolvency8 

¶ Asset management – actions to ensure that tenants are housed to a decent standard. 
 

Recommendation 4:  That Clause 18 be amended by adding a new 18 (1) ‘The purpose of a 
binding instruction’, and that the purpose be ‘to require such action as will have a significant 
impact on the ability to rectify a matter about which a notice of non-compliance has been issued’.  

                                                           
8
 If the organisation has actually become insolvent, matters will have moved beyond the issuing of a binding 

instruction. 
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Recommendation 5:  That the current Clause 18 (1) become 18 (2) and be amended to state: 
“The primary Registrar for a registered community housing provider may give written instructions 
to the registered community housing provider in relation to: (a) Governance, (b) actions to 
remedy a serious breach of probity, (c) action to prevent a significant risk of insolvency and (d) 
actions to ensure that tenants are housed to a decent standard .’ 

 
 
Clause 19 ï Statutory managers 

 
The general points made about the power to issue binding instructions also apply to Clause 19: 
statutory managers.  The purpose of such an appointment is not clear and is therefore unacceptable 
in its current form.  
 
Clause 19 (1) identifies the circumstances in which such an appointment can be made, but not the 
general purpose of the appointment.  This is crucial, since deregistration does not affect the ability of 
an organisation to continue to operate, but only the ability of the organisation to contracted 
business for which this is a condition.  The purpose must, therefore, be clearly limited:  
 

¶ in the case of 19 (1) (a) to protecting the contractual interests of government – the 
protection of social housing tenancies and the protection of assets in which government has 
an interest; and  

¶ in the case of 19 (1) (b), to remedying those  areas of non-compliance whose remedy is 
urgent and beyond the capacity or willingness of the provider to undertake. 

 
In addition, although it may be implicit in 19 (2) (e), 19 (1) does not limit the appointment to a 
definite period of time.  Clause 19 (1) should be amended to add the words: “…may appoint a person 
as a statutory manager of the registered community housing provider for a specified period of time 
if any …” 
 
Clause 19 (2) (c) requires that the particular functions as a statutory manager must be specified in 
the instrument of appointment.  However, the functions must be limited to the two purposes 
discussed above. 
 
The Federation cannot support Clause 19 (5): “The functions specified in an instrument of 
appointment may authorise a statutory manager to take control of a registered community housing 
provider and carry on its business including by authorising the statutory manager to exercise any 
function that the registered community housing provider is permitted to exercise” as it stands. 
 
As noted above, community housing providers are independent businesses whose activities are not 
limited to the interest of government or the services they are contracted to deliver to government.  
A registered community housing provider is permitted to perform any lawful business. It is therefore 
not appropriate for the regulator to unilaterally take control of the business.9 
 
However, it may be the most effective course of action for the registrar to appoint a statutory 
manager to run the business for a limited period of time by agreement with the board of the 
registered provider.  Clause 19 (5) should be amended to add those words. 
 

                                                           
9
 The appointment of an administrator for an insolvent company by the corporate regulator is a separate 

matter. 
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Recommendation 6: That 19 (1) be amended to read: 

(1) The primary Registrar for a registered community housing provider may appoint a person as a  
statutory manager of the registered community housing provider for a specified period of time if 
any one or more of the following occurs: 
 
(a)  a notice of intent to cancel registration has been issued to the registered community 

housing  provider, 
(b)  the Registrar forms the opinion that the registered community housing provider’s failure to 

comply with this Law is serious and requires urgent action; 
 
in order to perform the functions of: 
(c)  protecting social housing tenancies and/or protecting assets in which government has an 

interest; or 
(d) remedying those  areas of non-compliance whose remedy is urgent and beyond the 

capacity or willingness of the provider to undertake. 
 

Recommendation 7: That 19 (5) be amended to add the words: “…by agreement with the board 

of the registered provider”. 
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4.1  The tiers 

The Federation supports the proposed tiers.   We do note, however, that current Class 2 and Class 3 
may, in some cases, have significant implementation costs not adequately reflected in the RIS.  The 
introduction of the ACNC and changes to legislation on the taxation of charities may affect some of 
the conditions for Tier 1.  Because of this, the implementation of these conditions should be 
delayed. 
 
Scale of operation criteria 
 
However, we note that caution should be exercised in determining the definitions of “of significant 
size” “moderate scale” and “small scale”.  The tiers relate to the risk to be overseen by the 
regulation.  This is not relative and so must not vary from jurisdiction to jurisdiction or from time to 
time.  As a result, any criteria used with relation to the scale of the business must take a longer view 
of the probable scale of operations in Australia for the at least 10 years into the future. 
 
While there is no ‘right size’ for a community housing provider, we believe that, based on our 
impressions of good practice in the fairly comparable UK system, 10,000 units may be the optimal 
size for at least the next decade.  The Federation has modelled possible growth scenarios in NSW as 
a basis for a workforce strategy. Drawing on that modelling, and adapting a categorisation used by 
the previous UK Housing Corporation based on quartiles (and dividing the lowest quartile into 3), 
this might provide an indication of the kinds of organisations the scale criteria for regulatory tiers 
would need to reflect. 
 

  now intermediate 10,000 opt 

Very large > 2,500 > 4,000  > 6,000 

Large 1,500-2,499 2,400-3,999 3,500-5,999 

Medium large 1,000-1,499 1,500-2,399 2,350-3,499 

Medium 600-999 900-1,499 1,500-2,349 

Small 300-599 500-899 750-1,499 

Very small <300 <500 <750 

 
 
Incorporation requirements for tiers of regulation 

The requirement for a number of entities that are currently incorporated in other ways to change 

their incorporation will have a far higher compliance costs than the explicit charges identified in 

Attachment B of the Impact Statement.  Such changes involve significant legal fees and substantial 

staff costs.  In the case of those organisations incorporated under Acts of Parliament, there will be a 

requirement to establish wholly new companies as subsidiaries.  This may be an appropriate 

business choice, but seems to be an unusually onerous regulatory requirement.  It also carries a 

substantial cost.   
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Recommendation 8 (a) That the costs of changing incorporation required for registration as a tier 

one provider be more accurately reflected;  

(b) That the requirement for entities incorporated under Acts of Parliament to restructure and 

incorporate as companies be reconsidered as part of the transitional arrangements; 

More generally, no account seems to be taken of the fact that the establishment of the Australian 

Charities and Not-for Profit Commission (ACNC) will take over the regulatory functions for 

Companies Limited by Guarantee, currently undertaken by ASIC.  Part of the rationale for requiring 

incorporation as a company is that it will subject Class 1 housing providers to the prudential 

oversight of ASIC, and this will not be the case in the future.  Another is to clarify responsibilities in 

the event of a wind-up.  Again, it is unclear how this will be resolved following the establishment of 

the ACNC. 

Recommendation 9.  That the requirements relating incorporation as a tier 1 provider be 

reviewed once the ACNC is established and its regulatory responsibilities are finalised. 

4.2  Regulatory principles 

The Federation supports the principles that are proposed.  However, we believe that the 

descriptions of the principles are inadequate and that two essential principles of regulatory good 

practice are missing. 

Descriptions of the principles- standards of performance by registrars 

As proposed, the descriptions associated with each principle are minimal.  This has the benefit of 

being concise.  However, in no instance do the descriptions reflect the way in which the principles 

will shape the standard of performance and approach that can be expected of Registrars.  This is 

crucial, since the effectiveness of the regulatory regime will depend on the openness of providers, 

shared commitment to the Code and trust between providers and Registrar.  

Crucially, these additional commitments may form part of the basis against which decisions may be 

appealed, and without them, appeal rights are inappropriately constrained. 

The following examples illustrate the difference: 

 Proposed descriptors Descriptors that provide a commitment by the 
registrar 10 

 Performance requirements are 
interpreted and applied in ways that 
are: 

 

Proportionate reflecting the scale and scope of 
regulated activities 

The Registrar only intervenes when necessary. 
Monitoring and interventions are appropriate to 
the risk. Activities likely to pose the greatest risk 
are the focus 

                                                           
10

 While these examples are drawn from the NSW Code they do not recommend that Code, but simply provide 
an illustration of the point at issue 
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Accountable  able to justify regulatory 
assessments and be subject to 
scrutiny 

The Registrar explains decisions and is open about 
practices and policies Clear registration standards 
and criteria are established and communicated. 
The Registrar takes responsibility for its actions 
and reports on its performance 

Consistent based on standardised information 
and methods 

 Regulatory processes and evidence guidelines are 
coherent and consistently applied. The Registrar 
works across government to ensure a consistent 
regulatory approach 

Transparent clear and open processes and 
decisions 

Clear regulatory processes are established and 
communicated. The Registrar is open about 
objectives and decisions 

 

The significant additional dimension in the second approach is that it elaborates that the principles 

mean: 

¶ The Registrar can be expected to only intervene when necessary 

¶ Monitoring and interventions are not related simply to the scale, but to the risks involved 

¶ The Registrar not only is able to, but commits to, actively explain decisions, practices & 

policies 

¶ The Registrar is responsible for communicating and reporting on their performance and 

activities 

¶ The Registrar will seek to take an approach which is consistent with other government 

performance reporting 

Recommendation 10.  That the descriptions associated with the Regulatory Principles be 

redrafted to reflect the approach and expectations that can be held of the Registrars.  In 

particular, that monitoring and interventions will be related to the risks involved, that the 

Registrar will proactively account for their actions; and that the system will be applied in ways 

that are consistent with other performance requirements.  The latter is a major issue for multi 

program providers. 

Additional principle required 

Two principles of good practice regulation are missing:  the principle of co-regulation and the 

principle of a risk focus. 

Co-regulation is indicated when there is a public interest (requiring government regulation) but a 

clear advantage in industry commitment and the use of existing industry instruments.  Precisely 

because community housing regulation is intended to provide proactive assurance to stakeholders 

that risks to continuity of appropriate service provision will be identified, the active co-operation of 

the industry and those being regulated is required.  Moreover, the industry itself, in partnership with 

government, has developed a robust set of quality assurance standards that complement the 

regulatory performance requirements. 
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It is therefore appropriate to enunciate a modest commitment to a co-regulatory approach as part 

of the principles.  This is particularly relevant to concerns relating to Performance Requirement 6, 

Management, discussed below.  

The Federation would also strongly urge that a principle be adopted that community housing 

regulation takes a risk-focused approach.  This has a number of dimensions:  It distinguishes the 

approach from a minimal ‘compliance’ approach which produces a pass/ fail against a baseline of 

minimum standards;  and it provides the basis for the principle of proportionality. 

Recommendation 11:  That the principles be expanded to include elements of a co-regulatory 

approach and the principle of a risk-focused approach to regulation 

4.3  Code performance requirements 

Overall, the Code is appropriate.  However, there are a small number of areas in which the outcomes 

appear to be too prescriptive or fail to be appropriately risk or outcome focussed. 

Performance requirement 3 (b): Community engagement  ς  Contributing to place-renewal and 

ǎƻŎƛŀƭ ƛƴŎƭǳǎƛƻƴ ǇŀǊǘƴŜǊǎƘƛǇǎ ŀƴŘ ǇƭŀƴƴƛƴƎ ǊŜƭŜǾŀƴǘ ǘƻ ǘƘŜ ŀƎŜƴŎȅΩǎ ǎƻŎƛŀƭ ŀƴŘ ŀŦŦƻǊŘŀōle 

housing activities 

While the Federation supports the broad intention of this requirement,  we believe that the 

requirement to  “Contribut(e) to place-renewal … partnerships and planning relevant to the agency’s 

social and affordable housing activities” is too narrow and prescriptive.  Place renewal is one activity 

amongst many that may be undertaken as part of community engagement and building.  It will 

mainly be significant if managing substantial estates.  But by highlighting this activity, the current 

wording limits the broader generality of performance in the area of community engagement and 

building. 

Performance requirement 2 (c):  Housing assets ς asset maintenance  

 While it is not our approach to evaluate the National Code by comparison to the current NSW Code, 

in this instance we believe there would be a loss in changing an aspect of the NSW Code.  Under the 

NSW Code, tenant satisfaction survey responses with respect to maintenance are part of the 

maintenance performance requirements.  In the National Code, all aspects of tenant satisfaction 

surveys covered in 1(g) – satisfaction with overall quality of housing services.  However, this may 

limit the opportunity for both the Registrar and the provider to explicitly relate maintenance 

performance to the quality of housing experienced by tenants.  Maintenance is always the most 

significant area of tenant dissatisfaction and should be a key measure of performance. 

Performance requirement 5 (b) Probity - establishing and administering a system of employment 

and appointment checks  

The Federation does not support this as a performance requirement, and believes that it is too 

prescriptive.  While employee probity checks are appropriate requirements for organisations 

providing specialist services to vulnerable clients or children, the services and clients of most housing 

providers are not of this kind.  Employee probity checks should therefore not be a general 

requirement, but rather will be good practice for certain positions or services. 
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Performance requirement 6 (b):  Management  ς Implementing appropriate management 

structures, systems, policies and procedures to ensure the operational needs of the business can be 

met (including having people with the right skills and experience; and the systems and resources to 

achieve the intended outcomes of their business) 

We are concerned that this performance requirement – as it is expressed – does not focus on the 

risks of the business, but rather with the procedures.  This is appropriate for quality assurance (in 

particular, accreditation against the National Community Housing Standards) or internal 

management decisions, but is not consistent with the legitimate interests of the regulator.   

It is not the regulator’s role to determine the best way to run the business, but rather to identify 

whether the outcomes of such choices or systems are at risk.  These are already captured in the 

other areas of performance standards, services to tenants, community engagement, asset 

management, and financial viability. 

That being said, the matter captured in parentheses – the skills, experience, systems and resources – 

are all significant risk factors.  Even here, the evidence guidelines would have to be framed in such a 

way as to focus on the broad skills and systems requirements needed to operate at the appropriate 

level, rather than intruding into recruitment or procurement decisions. 

We would therefore strongly urge that the performance requirement be redrafted to limit itself to 

these matters, rather than the current wording with its potential for highly intrusive micro-

management and procedural focus. 

 

Recommendation 12:  That Performance requirement 3 (b) be reworded “Contributing to 

community building and social inclusion partnerships and planning relevant to the agency’s social 

and affordable housing activities (such as, place renewal where relevant)”. 

Recommendation 13:  That Performance requirement 2(c) include “Resident satisfaction with 

condition and maintenance of property” 

Recommendation 14: That Performance requirement 5 (b) be deleted. 

Recommendation 15:  That Performance requirement 6 (b) be deleted and replaced with “Having 

people with the right skills and experience; the systems and resources to achieve the intended 

outcomes of their business.” 
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5.1  Implementation costs of tier one registration 
 
Please see discussion on p12 and Recommendation 8. 
 

5.2  Relationship to ACNC and other legislation relation to the taxation of charities 
 

ACNC 

Please see the discussion on p 13 and Recommendation 9.  There is a strong case to suggest that 

community housing providers not currently incorporated as companies limited by guarantee, should 

not be required to meet this condition of Tier 1 registration until it has been reviewed, following the 

full establishment of the ACNC. 

Definition of Charities and legislative amendments relating to the taxation of unrelated commercial 

activities of charities 

The Government is currently reviewing the definition of charities and, more immediately, the 

taxation of unrelated commercial activities of charities.  Currently the provision of affordable 

housing is a grey area.  It is not currently seen to meet any of the heads of charity – although there is 

a strong argument that it could be captured under the ‘other public benefit’ head11.  As a result, the 

requirement in the current proposal relating to regulatory tiers to include provision of affordable 

housing in the purposes of a registered provider, may open the provider to loss of charitable status 

and, hence, to being unviable. 

We strongly urge that, as part of the transitional arrangements, the requirement to include the 

purpose of providing affordable housing as a condition of registration as a Tier 1 provider be 

deferred until a final decision is reached by Government on the definition of Charity and the taxation 

of unrelated commercial activities. 

Recommendation 15: That the requirement to include the purpose of providing affordable 

housing as a condition of registration as a Tier 1 provider be deferred until a final decision is 

reached by Government on the definition of Charity and the taxation of unrelated commercial 

activities 

5.3  Role of National Regulatory Council 
 

The establishment of the National Regulatory Council is one of the most important implementation 
issues.  It will be responsible for approving basic matters such as the finalisation of the criteria for 
tiers of registration; approving the evidence guidelines preparing protocols and operational 

guidelines; developing performance requirements for Registrars; reviewing the National Regulatory 
Code and NRS; and providing advice to the COAG Standing Council about changes to the National 
Law. 
 

                                                           
11

  This view does not seem to be held by the ATO .  The Treasury work on the draft amendment is confidential 
and so the Treasury view is unknown, however there are no reasons to suppose it is held by Treasury officials. 
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The approval of the evidence guidelines is of immediate importance, since these determine the 
specific meaning of the performance requirements under the Code.  Until there is confidence in the 
Evidence Guidelines, there can be no final confidence in the Code.   
 
As a result any endorsement provided at this stage in this submission is conditional on the 
finalisation of an acceptable set of evidence guidelines. 
 
Given the importance of this and of the other functions of the Council, it is essential for the 
confidence of the industry in the NRS that there be substantial industry representation on the 
Council.  More specifically, it must have full industry ownership which entails industry participation.   
 
The basis required for confidence and balanced judgement would not be present if government 
funders/ investors had a significant presence on the Council, but industry representatives did not. 
 
The current proposal is for Housing Ministers to appoint members of the Council with one 
representative from each jurisdiction and a number of regulatory experts. While we support the 
view that there should be members with knowledge of the operation of community housing in each 
jurisdiction, we strongly believe that only half of these should be government funders.  The other 
half should be drawn from the industry.  The overall balance should be one third government 
funders, one third drawn from the industry and one third regulatory experts. 
 

Recommendation 16:  That Housing Ministers appoint members of the National Regulatory 
Council with at least one representative from each State or territory and comprised of one third 
government funders, one third drawn from the community housing industry and one third 
regulatory experts. 

 
It is important to stress that a balanced an effective committee will not be achieved if the phrase 
“Housing Ministers appoint…” to mean individual Ministers in each jurisdiction appoint a member 
from that jurisdiction.  Rather, the only way to achieve a balanced Council is for Housing Ministers 
collectively (through HMC) appoint the whole committee from a pool of nominates. 

 
5.4  Separation of regulator and funder  
 
Arising from the above comments, it should be an important principle guiding the establishment of 

Regulators within each jurisdiction that the roles and location of Regulators and funders be 

complete separate.  Explicit protocols ensuring the nature and extent of any co-operation and 

information exchange between the two agencies should be established.  These should include 

guarantees of the confidentiality of information provided to the Registrar. 

 

Recommendation 17:  That in establishing Regulators in each jurisdiction a clear separation of 

roles and location be established between the Registrar and community housing funders or 

contract managers.  That this include protocols relating to acceptable co-operation and 

information exchange that ensure the confidentiality of identifiable information provided to the 

Registrar. 


